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PETITION FOR REHEARING 
Pursuant to Rule 35 of the Rules of the Utah Court of 
Appeals, plaintiff, The Mountain States Telephone and 
Telegraph Company, by and through its attorney of record, 
James D. Porter, petitions this Court for rehearing. This 
petition is presented in good faith and and not for delay. 
MEMORANDUM 
The Appellant, The Mountain States Telephone and 
Telegraph Company, submits this Memorandum in support of its 
Petition for Rehearing. 
Judgment in the above-entitled matter was entered on 
January 22, 1987. Appellant mailed a Notice of Appeal to 
the lower court on February 16, 1987. As a result of some 
confusion, appellant failed to enclose the proper fee with 
the Notice of Appeal. On February 24, 1987, the Eighth Cir-
cuit Court notified appellant and requested that the proper 
fee be sent. Appellant immediately mailed the correct fee 
and the Notice of Appeal was entered on March 3, 1987. This 
was outside the 30-day period required for filing a Notice 
of Appeal under Rule 4(a) of the Rules of the Utah Court of 
Appeals. Subsequently, on April 16, 1987, the Utah Court of 
Appeals dismissed the appeal. 
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Argument 
FAILURE TO FILE THE PROPER FEES WITHIN 30 DAYS DOES NOT 
EFFECT THE JURISDICTIONAL VALIDITY OF AN APPEAL. 
As it relates to an appeal to the Utah Court of Appeals, 
Rule 3(a) states: 
As defined and provided by law, an appeal may be taken 
from the final orders and judgments of the district 
court, juvenile court, or circuit court to the Court of 
Apeals by filing a notice of appeal with the clerk of 
the particular court from which the appeal is taken 
within the time allowed by Rule 4. Failure of an appel-
lant to take any step other than the timely filing of a 
notice of appeal does not affect the validity of the 
appeal, but is a ground only for such action as the 
Court of Appeals deems appropriate, which may include 
dismissal of the appeal or other sanctions short of dis-
missal, as well as the award of attorney fees. (em-
phasis added). 
Rule 4(a) requires that the Notice of Appeal be filed 
"within 30 days after the date of entry of judgment or order 
appealed from." 
The Rules of the Utah Court of Appeals became effective 
on January 13, 1987. The rules were modeled after the Utah 
Rules of Appellate Procedure which became effective on 
January 1, 1985. Rule 3(a) of the Utah Rules of Appellate 
Procedure states: 
An appeal may be taken from a district court to the 
Supreme Court from all final orders and judgments, ex-
cept as otherwise provided by law, by filing a notice of 
appeal with the clerk of the district court within the 
time allowed by Rule 4. Failure of an appellant to take 
any step other than the timely filing of a notice of 
appeal does not affect the validity of the appeal, but 
is ground only for such action as the Supreme Court 
deems appropriate, which may include dismissal of the 
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appeal or other sanctions short of dismissal, as well as 
the award of attorney's fees. (emphasis added). 
The Advisory Committee Note following Rule 3(a) of the 
Utah Rules of Appellate Procedure provides: 
The timely filing of the notice of appeal is mandatory 
and jurisdictional. The rule marks a change in prior 
appellate practice in Utah under Rule 73(a) URCivP which 
jurisdictionally required that a party timely file a 
notice of appeal and deposit the docketing fee with the 
clerk of the district court within one month from the 
entry of the final order or judgment. Rule 3 now pro-
vides that the failure of an appellant to take any steps 
other than the filing of the notice of appeal shall not 
affect the jurisdictional validity of the appeal but may 
serve as a basis for other remedies, including the im-
position of attorney's fees and/or dismissal. 
In accordance with the foregoing, it is Mountain Bell's 
contention that failure to file the proper filing fee within 
the 30-day time period does not effect the jurisdictional 
validity of the appeal. Rule 3(a) of the Utah Court of 
Appeals only requires that the Notice of Appeal be filed 
within the time allowed under Rule 4. Failure of an appel-
lant to take any step other than the filing of an appeal 
does not effect the validity of the appeal. While the Rules 
of the Utah Court of Appeals are new and Rule 3(a) has not 
been interpreted, Rule 3(a) of the Utah Rules of Appellate 
Procedure, used as a model for the Rules of the Utah Court 
of Appeals, has been interpreted to mean that the failure to 
file a fee within the 30-day period shall not affect the 
jurisdictional validity of the appeal. 
The Utah Supreme Court specifically addressed the issue 
of failure to file the correct fee within the time allowed 
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in State v. Johnson, 700 P.2d 1125 (Utah 1985). The case 
involved Rule 73(a) of the Utah Rules of Civil Procedure 
which was effective prior to January 1, 1985. Under this 
old and now deleted rule, the appellant was required to file 
a notice of appeal and pay the proper fee prior to the time 
allowed under the rule. In a footnote the Court stated: 
1. After the dismissal of Johnson's appeal by the 
court below, the new Rules of Appellate Procedure took 
effect on January 1, 1985. Under Rule 3, the timely pay-
ment of fees on an appeal from the district court to 
this Court is no longer jurisdictional. ... 
Id. at 1129. 
The appellant in the present case filed its Notice of 
Appeal on February 16, 1987, 25 days after notice of 
judgment. The Circuit Court failed to notify appellant that 
there was any problem until February 24, 1987. Because of 
the weekend the 30 day time period ended on February 23, 
1987. The Notice of Appeal clearly was filed within the 30 
day period required under Rule 4(a). The correct filing fee 
was paid as soon as the error was brought to appellant's 
attention. 
Conclusion 
In the case at bar, Mountain Bell mailed its Notice of 
Appeal to the Eighth Circuit Court February 16, 1987, well 
within the 30 day period allowed under Rule 4(a). This was 
during a time when the appeals procedures were undergoing 
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significant changes. As a result, Mountain Bell inadver-
tently enclosed the incorrect filing fee. It was not 
notified of this error until February 24, 1987, after the 30 
day period allowed under Rule 4(a) had expired. However, 
failure to file the proper fee within the 30 day period does 
not effect the validity of the appeal. Mountain Bell con-
tends that the facts of this case provide insufficient 
grounds for dismissal of the appeal. 
DATED this j3£r day of /for/7 > 1987. 
JAMES D. PORTER 
Attorney for Plaintiff 
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